VERTICAL COMMUNICATIONS, INC.

AUTHORIZED DEALER AGREEMENT

This Authorized Dealer Agreement (the “Agreement”) is made the         day of      ,       (the “Effective Date”) by and between Vertical Communications, Inc., a Delaware corporation with offices at ____________(“Vertical”) and      , a       corporation with offices at ____________ (“Dealer”).
Recitals
A.
Vertical designs, develops, produces, markets, licenses, sells and supports advanced business telecommunications systems, including hardware and associated software.  

B.
Dealer markets, resells, services, maintains and supports sophisticated telecommunications equipment and associated software produced by third parties.

C.
Vertical desires to appoint Dealer as an authorized dealer of its products and as a sublicensor of associated software, on a non-exclusive basis, pursuant to Vertical’s Authorized Dealer Program, within a limited geographic area, and Dealer desires to be so appointed. 
Agreement
In consideration of the foregoing, the mutual promises in this Agreement and other good and valuable consideration, the parties agree as follows:

l.
Authorized Dealer.  Pursuant to Vertical’s Authorized Dealer Program, and for as long as this Agreement shall remain in effect, Dealer shall have the right and authority to sell and service certain products produced by Vertical and made available for sale to end user customers in the United States and other countries (hereafter, the “Authorized Products”) and to sublicense software developed or licensed from third parties by Vertical and used in conjunction with the Authorized Products (hereafter, the “Licensed Software”) from its authorized facilities throughout the geographic area described in Exhibit A to this Agreement (“Dealer’s Area”).  This Agreement is not exclusive, and accordingly Vertical may, in its sole discretion, appoint other authorized dealers to market, sell, service and maintain the Authorized Products, including within some or all of Dealer’s Area. 
2.
Vertical Support of Dealer Network.  In order to support Dealer and Vertical’s other authorized dealers, Vertical shall:


(a)
initiate promotional programs from time to time at Vertical’s discretion;

(b)
provide promotional materials subject to Vertical’s then-current charges for such materials;


(c)
provide courses and materials for training Dealer’s personnel subject to Vertical’s then-current charges such training.

(d)
provide technical and service support, including installation and technical manuals, subject to Vertical’s then-current charges for such support. 
3.
Trademark License and Use.  In order to promote and protect Vertical’s rights in its trademarks, the parties agree as follows:


(a)
Authorized Uses.  Vertical grants to Dealer a license to use the trademarks described in Exhibit C (the “Authorized Trademarks”) in Dealer’s Area subject to the following limitations:



(i)
the Authorized Trademarks shall be used only in connection with the sale and service, and promotion of sale and service, of the Authorized Products to end users:



(ii)
the Authorized Trademarks shall be used only in Dealer’s Area;

(iii)
the Authorized Trademarks shall be used only during the term of this Agreement; and



(iv)
the Authorized Trademarks shall be used only as specified in Exhibit C, as such may be amended from time to time by Vertical in its sole discretion.


(b)
Prohibited Uses.  Dealer is not granted any license or right to use the trademarks or tradenames of VERTICAL COMMUNICATIONS, INC., or any comparable derivative thereof.  Except as expressly authorized in Exhibit C, Dealer shall not use any Authorized Trademark as part of dealer’s trade or corporate name, nor shall Dealer otherwise trade under any Authorized Trademark or any derivative thereof.


(c)
Nontransferability.  Dealer shall not assign or sublicense its rights to use any Authorized Trademarks to any other person or entity.


(d)
Dealer’s Covenants.  Dealer hereby covenants and agrees that Dealer:



(i)
shall use the Authorized Trademarks only as expressly authorized and only in conjunction with the ™ or ® symbol, as instructed by Vertical;



(ii)
shall not use any Authorized Trademark in any disparaging way or in any way which might confuse other products with the Authorized Products; and



(iii)
shall not challenge or contest in any way the validity of any Authorized Trademark, any registration of any Authorized Trademark, or ownership by Vertical of any Authorized Trademark.

(e)        Product Alterations.  Dealer may affix to the back of any Authorized Product a  

             legend in the following form:

However, in affixing any such legend, Dealer shall not remove, change, obscure, or add to the labels, markings, names or trademarks which Vertical has affixed to any Authorized Product.  
(f) Quality Control.  Dealer agrees that the quality of advertising, services and related goodwill provided under any Authorized Trademarks shall be maintained at a high standard commensurate with the business positions and practices of Vertical in its uses of the Authorized Trademarks.  Dealer acknowledges the right of Vertical to review and to determine for purposes of this Dealer Agreement, in its reasonable discretion, whether the quality of the services rendered by Dealer under any Authorized Trademark and other uses of any Authorized Trademark are so adequate; such review may occur from time to time upon reasonable advance notice during regular business hours.

4.
Dealer’s Sales Responsibilities.  In order to develop the market for the Authorized Products in Dealer’s Area: 


(a)
Dealer shall:



(i)
promote the sale of the Authorized Products and maintain accurate records with respect to sales of the Authorized Products;



(ii)
meet the minimum purchase requirements pursuant to Section 7(a);



(iii)
timely install the Authorized Products in a safe, workmanlike and professional manner in accordance with all applicable instructions and specifications provided by Vertical;



(iv)
properly train customer’s personnel in the operation and use of the Authorized Products, as reasonably requested by customers;



(v)
maintain a trained sales force of sufficient size to serve Dealer’s Area;


(vi)
maintain compliance with Vertical’s policies and procedures in effect during the term of this Agreement with respect to the marketing, advertising, offering, sale, service and maintenance of the Authorized Products, as such policies and procedures may be updated or otherwise modified from time to time by Vertical in its sole reasonable discretion.  Failure to maintain such compliance shall be deemed a material breach of this Agreement.  At a minimum, Dealer shall act in a professional manner in carrying out all of its obligations hereunder in accordance with the best practices of businesses engaged in the sale, servicing and support of sophisticated telecommunications equipment for small, medium and/or large business clientele, as the case may be; and


(vii)
obtain at Dealer’s expense, all state, local, and other licenses and permits necessary for operation of its business and the fulfillment of its obligations hereunder.


(b)
Dealer shall not: 

(i) 
take any action that would or might materially and adversely affect the sales or potential sales the Authorized Products, including, without limitation, by the making of disparaging statements concerning any Authorized Products or statements that would indicate Dealer’s preference for the use of third party products in place of comparable Authorized Products;

(ii)
sell the Authorized Products to existing or former authorized dealers of the Authorized Products, to secondary market resellers or to any other third party such that such sales might be reasonably expected to reduce sales by other authorized dealers, or that would result in sales of Authorized Products to end user customers (or any entity) outside of Dealer’s Area without Vertical’s prior written consent.  If Dealer receives an offer to purchase Authorized Products from an end-user or other third party located outside of Dealer’s Area, regardless of how that offer was originated (including, without limitation, through Internet solicitation, third party referral or otherwise), Dealer shall promptly notify Vertical of such offer and Vertical may require that Dealer refer the prospective buyer to a different Dealer, and without compensation to the notifying Dealer.  Any advertisement published by Dealer concerning the offering of the Authorized Products shall, in addition to adhering to all other requirements thereof established by Vertical from time to time, specifically note that the offer for sale of the Authorized Products by Dealer is specifically limited to end-user customers within Dealer’s Area; and
(iii)
engage in any deceptive, misleading, confusing or illegal advertising, marketing, sales or other business practice, including, but not limited to, misrepresentation in the advertising or sale of the Authorized Products.
Any of the foregoing prohibited actions by Dealer shall be deemed a material and intentional breach of this Agreement.  Any such actions by Dealer will or may cause serious harm to Vertical, its other authorized dealers and its customers and may negatively affect the value and effectiveness of Vertical’s Authorized Dealer Program.  Vertical, therefore, may take any legal action available at law or in equity against the Authorized Dealer to recover its damages in the event of such a breach.  Furthermore, any such actions by Dealer shall entitle Vertical to obtain injunctive relief and to immediately terminate this Agreement under Section 14 (c) of this Agreement (without the opportunity to cure).
5.
Dealer’s Service Responsibilities.  In order to adequately service customers in Dealer’s Area and to ensure consistent nationwide service of the Authorized Products, Dealer shall:


(a)
service, maintain, repair and support, subject to Dealer’s reasonable and customary terms, charges, credit and payment criteria, all Authorized Products sold and installed by Dealer.

(b)
make available emergency service to respond to service calls from end users in Dealer’s Area and to support and repair malfunctioning Authorized Products 24 hours a day, 365 days a year;


(d)
maintain trained personnel, spare parts and equipment reasonably sufficient to service all Authorized Products in Dealer’s Area in accordance with best industry practices as well as directives set forth by Vertical from time to time; 


(e)
maintain complete records of all service requests and service calls including: the name of the customer; the date(s) and time(s) of the request, response, and correction of the problem; the nature of the problem; any parts used; any charges; and whether the service was performed under warranty; and
(f)
use best efforts to facilitate reasonable access in order for Vertical to inspect and review the quality of Dealer’s installation, maintenance, end-user training, troubleshooting and repair services on the site of any installed Authorized Product, including by securing necessary consent from the end-user for Vertical personnel to visit such site, as required.
6.
Dealer’s Financial Condition and Reporting Responsibilities.  
(a)
Financial Condition. Dealer shall establish and maintain a financial condition adequate to perform all of its obligations hereunder.  If Vertical obtains any credible information to the contrary from any source, including, but not limited to credit reporting agencies that report on the creditworthiness of businesses such as Dealer, Vertical may require that Dealer provide reasonable and adequate assurance that it remains able to fulfill its continued obligations hereunder.  Failure to provide such assurance within a reasonable period of time (not to exceed ten business days from request) shall be deemed a material breach of this Agreement.
(b)
Financial Responsibilities. Dealer shall comply with each and every financial obligation required of it by Vertical pursuant to Dealer’s credit arrangements with Vertical, including but not limited to financial reporting, timely payment and maintenance of any letters of credit or other security required by Vertical.

7.
Minimum Purchase Requirements, Pricing, Purchase Orders, Payment Terms, Shipments.
(a) Minimum Purchase Requirments.  Dealer is subject to the following minimum annual purchase level:



Minimum Annual Purchases

  $50,000

Failure to meet this minimum annual requirement may result  termination of this Agreement, at Vertical’s reasonable discretion.
(b) Pricing.   The prices Dealer shall pay for the Products purchased hereunder will be based on the prices set forth in Exhibit B hereto.  Such prices may be adjusted from time to time by Vertical in its sole discretion with not less than thirty (30) days advance written notice, which notice may be provided by means of a general notification electronically transmitted or mailed to all or substantially all authorized dealers or by a notification posted on Vertical’s website.  Dealer acknowledges that it should frequently review current pricing as set forth on Vertical’s website, and that its failure to do so shall not in any way prevent or delay the imposition of any pricing changes.  

(c) Purchase Orders.  All orders for the purchase of the Authorized Products shall be made by Dealer by purchase orders delivered directly to Vertical and specifying the quantity and description of Authorized Products desired.  Minimum purchase order amount for equipment purchases is $250.00  Any term or condition of such purchase orders which is inconsistent in any way with any term or condition of this Agreement shall be of no force and effect whatsoever.

(d) Credit and Payment Terms.  Dealer is required to establish a credit line with Vertical.  If Dealer is unable to establish the minimum credit line with Vertical, Dealer shall provide a standby letter of credit in an amount to be agreed upon by the parties.  Vertical shall have the right to draw upon the standby letter of credit for payment of any unpaid invoices outstanding in excess of 30 days.  Payment terms from Dealer to Vertical are net 30 days from invoice date upon approval of credit terms.  Dealer shall pay each invoice in full subject to appropriate credits.  Dealer must notify Vertical in writing within 14 days of the date of the invoice or the date of receipt of product ordered, whichever is longer, of any disputed invoice amount along with an explanation of the reason for the dispute.  Account balances past due and owing more than fifteen (15) days shall, at Vertical’s option, without notice, bear interest at the rate of 1.0% per month (12.0% per annum) from the date originally due.
(e) Shipment of Products.  All deliveries of Authorized Products by Vertical to Dealer shall be shipped F.O.B. Vertical’s warehouse.  The packing list, all collateral documents and packages shall bear the Dealer’s order number.  Dealer shall all freight and delivery charges.  Vertical reserves the right to designate or approve all freight carriers for any order of Authorized Products.  Risk of loss shall pass to Dealer on delivery of the goods to the custody of the freight carrier at Vertical’s loading dock; provided, however, Vertical will assist Dealer in tracking shipments and processing claims related to lost or damaged goods.  All orders must be received by 3:00 p.m. Eastern time to be shipped the same day.  Vertical reserves the right to refuse shipment of Authorized Products if Dealer has failed to make timely payment for prior shipments as required by Section 7(d) or is otherwise in breach of its financial obligations, reporting requirements or other commitments to Vertical, including but not limited to credit agreements.  Vertical shall promptly notify Dealer if it elects to exercise the foregoing right not to ship Authorized Products or otherwise places Dealer on credit hold or other changed credit status.
8.
Limited Warranty.  All Authorized Products sold to Dealer pursuant to this Agreement are subject to the terms and limitations of Vertical’s limited warranty.  The terms of such warranty are enclosed in the Product packaging, or if no such warranty is included in such packaging, the terms of Vertical’s standard limited warranty, which terms are posted on Vertical’s website, www.vertical.com, shall apply.  NO OTHER WARRANTY IS PROVIDED EXCEPT AS INCLUDED IN THE PRODUCT PACKAGING OR POSTED ON VERTICAL’S WEBSITE, AS THE CASE MAY BE, AND NOTHING ELSEWHERE HEREIN SHALL BE CONSTRUED AS A WARRANTY OF ANY KIND.  Dealer shall not offer to any customer any warranty in excess of the warranty described above.  DEALER SHALL INDEMNIFY AND HOLD HARMLESS, VERTICAL, FROM ANY DAMAGES, CLAIMS, LIABILITY OR COSTS, INCLUDING ATTORNEYS’ FEES, ARISING FROM ANY REPRESENTATION BY DEALER TO ANY CUSTOMER OR ANY OTHER THIRD PARTY THAT ANY AUTHORIZED PRODUCT IS COVERED BY ANY WARRANTY OTHER THAN VERTICAL’S STANDARD LIMITED WARRANTY.  
9.
Vertical’s Reservation of Rights.  Vertical reserves the right at any time to discontinue, modify or upgrade existing Authorized Products or, in its discretion, add to the Authorized Products provided, however, that Vertical shall notify Dealer sixty (60) days in advance of any product discontinuance.  Vertical shall make available factory repairs, and use its best efforts to make available spare parts and replacement equipment to Authorized Dealers, for a period of five (5) years from the date discontinuance of such product, and documentation for such product to Authorized Dealers for a period of five (5) years from its discontinuance.
10.
Assignment by Dealer.  Dealer shall not, without prior written consent of Vertical, assign, delegate, sell or otherwise transfer (hereafter, collectively, an “assignment”) this Agreement or any rights or obligations created by it.  Vertical shall not unreasonably withhold such consent; provided, however, it is expressly understood that such consent may be withheld or provided subject to specific, reasonable conditions, based on Vertical’s review of the purported assignee’s financial condition, creditworthiness, industry experience, competitive disposition, reputation, past practices or other reasons in Vertical’s reasonable discretion.  Assignment by Dealer without Vertical’s consent shall be a material breach of this Agreement entitling Vertical to terminate this Agreement immediately and without the opportunity to cure by Dealer or the purported assignee.  Further, no permitted assignment shall relieve Dealer of its obligations hereunder, and in the event the assignee defaults in its obligations hereunder, Vertical may seek redress, including, but not limited to damages, from Dealer.
11.
Confidentiality.
(a)
Proprietary Information. Dealer acknowledges that, during the performance of this Agreement, it may receive information from Vertical that is confidential and/or proprietary to Vertical, including information regarding Vertical’s product designs or plans, customer lists, product pricing and discounts, software programs or code, trade secrets, third party confidential information or intellectual property, or information pertaining to the Vertical’s administrative, financial, management, marketing or manufacturing activities, its past, present and proposed business plans, research, products, processes, and methods (hereinafter in this Section, “Proprietary Information”). Dealer shall be entitled to use such information for the purposes specifically authorized by the terms of this Agreement only. Dealer hereby agrees that all such Proprietary Information will be kept in confidence by Dealer and will be disclosed only as specifically authorized by Vertical or by the terms of this Agreement. Dealer will exercise all reasonable precautions to prevent the unauthorized disclosure of the Proprietary Information to others and will not copy, disassemble or de-compile such Proprietary Information. Promptly upon termination of this Agreement, Dealer shall surrender to the Vertical, all Proprietary Information, including all copies thereof. 
(b) Exceptions. Proprietary Information may be disclosed by Dealer pursuant to a subpoena or court order; provided that, Dealer has apprised Vertical of such subpoena or order and does not disclose the information until Vertical has had sufficient opportunity to object to such disclosure or to seek appropriate limitations on the use thereof by the requesting authority. In addition, the following shall not be considered Proprietary Information: 


(i.)
Information which is in the public domain or which becomes publicly known during the term of this Agreement through no unauthorized act or omission of Dealer; 

(ii.)
Information that is furnished to Dealer by a third party that received the information from Vertical without restrictions against disclosure by such third party; 

(iii.)
Information that was independently developed by Dealer prior to its receipt of the relevant Proprietary Information. 
(c)
Termination.
The obligations of Dealer under this provision shall terminate five (5) years from the expiration or termination date of this Agreement, except with respect to information regarded by Vertical as a trade secret and clearly identified to Dealer as such, with respect to which information these obligations shall continue indefinitely. 
(d) No License. Except as specifically described herein to the contrary or as otherwise authorized in writing between the parties hereto, neither this Agreement nor the furnishing of any Proprietary Information hereunder by Vertical, shall grant Dealer, by implication or otherwise, any license under any invention, patent, trademark or copyright. 
(e) Remedies.
In addition to, and without in any way limiting, the rights that Vertical may have against Dealer for unlawful disclosure of Proprietary Information, including, without limitation, the right to sue Dealer for damages, which right shall not be subject to any limitation of liability as might otherwise apply hereunder, Vertical shall have the right to obtain injunctive or other similar appropriate relief, to prevent the further or continued disclosure of the Proprietary Information.  Dealer expressly agrees that it will not seek to prevent Vertical from obtaining or imposing any such injunctive or other preventative measures and Dealer waives any right it may have to claim that such relief should not be imposed.
(f) Survival. Dealer’s obligations under this confidentiality provision shall survive termination or non-renewal of this Agreement.

12.
Software License.  Vertical grants to Dealer a non-exclusive, paid-up license to use Vertical proprietary software that is pre-loaded within Products purchased by Dealer or which is otherwise distributed to Dealer via physical media or download for installation by Dealer (collectively, “Licensed Software”) subject to the terms and conditions concerning restrictions on use of Software as stated in Vertical’s standard software license agreement which is posted on Vertical’s website, www.vertical.com (the “Software License”), and Dealer agrees to abide by the terms and conditions thereof. Dealer also agrees to include with the documentation provided to customers purchasing any Authorized Products, all applicable documentation supplied by Vertical regarding the use of Software, including copies of or references to the Software License as directed by Vertical. Dealer recognizes and understands that it receives no license from Vertical should it purchase new or unused software from a third party, whether originally supplied by Vertical or otherwise, and Dealer agrees not to deal in such unlicensed software.  
13.
Term of Agreement.  The initial term of this Agreement shall be for a period commencing on the Effective Date and ending on the first anniversary of such date.  Thereafter, this Agreement shall be automatically renewed for additional one (1) year periods commencing on each subsequent anniversary of the Effective Date; provided, however, either party may terminate this Agreement effective as of the next such anniversary by providing written notice of termination at least thirty (30) days in advance of such anniversary.  
14.
Termination of Agreement.  

(a) This Agreement may be terminated as specifically described elsewhere in this Agreement, or by either party for cause no less than thirty (30) days after delivery to the other party, by certified mail, written notice of termination specifically describing a material breach of any provision of this Agreement; provided that the breach is not cured prior to the expiration of such thirty (30) day period.  The foregoing shall include, but is not limited to, failure by Dealer to pay any amounts owed to Vertical within the time specified herein or in any invoice issued in accordance herewith;
(b)
This Agreement may be terminated by either party for cause immediately upon mailing written notice of termination to the other party in the event of any of the following:
(i)
the other party is dissolved or otherwise ceases to do business in the ordinary course, becomes insolvent or is otherwise unable to pay its bills as they come due, or files for protection under the bankruptcy laws of the U.S. or another country; 
(ii)
a third party files a petition of involuntary bankruptcy against the other party and such petition is not vacated, terminated or otherwise resolved in the other party’s favor within sixty (60) days of its filing;

(iii)
appointment by a court of a permanent or temporary receiver for the other party; or

(iv)
a general assignment of all or substantially all of the other party’s assets for the benefit of creditors.

15.
Limitation of Liability.
To the extent the following limitation of liability is permissible under applicable law, in no case shall Vertical’s liability for any claim or cause of action (each, a “claim”) arising hereunder exceed the amount paid by Dealer to Vertical in the six (6) months preceding such claim.  FURTHER, IN NO CASE SHALL VERTICAL BE LIABLE TO DEALER (OR TO ANY THIRD PARTY CLAIMING THROUGH DEALER) FOR ANY SPECIAL, INCIDENTAL, INDIRECT, EXEMPLARY OR CONSEQUENTIAL DAMAGES OF ANY KIND OR IN ANY AMOUNT, EVEN IF VERTICAL WAS MADE AWARE OF THE POSSIBILITY OR LIKELIHOOD OF SUCH DAMAGES.  THE FOREGOING SHALL INCLUDE, WITHOUT LIMITATION AND BY WAY OF EXAMPLE ONLY, ANY CLAIMS BY DEALER OR A THIRD PARTY BASED ON LOST PROFIT, LOST REVENUE OR LOSS OF GOODWILL.  If any of the foregoing limitations are deemed to be contrary to applicable law, the limitations shall be applied in the manner and to the greatest extent permissible by such laws.  
16.
Dealer’s Obligations Upon Termination.  In the event of termination of this Agreement, whether by non-renewal or for cause, Dealer shall:

(a) immediately pay all obligations owed to Vertical;

(b) immediately discontinue any and all uses of all Authorized Trademarks, if any, and as promptly as possible, remove any Authorized Trademarks from its telephone directory listing, and other advertising and promotional material; and

(c) not adopt the use of any mark or name deceptively similar to any Authorized Trademark.

17.
Vertical’s Obligations Upon Termination.  In the event of termination of this Agreement for any reason other than for cause by Vertical, and subject to availability, Vertical shall continue to make available to Dealer under this Agreement, factory repairs for a period not to exceed five (5) years from the effective date at which sales of new systems of the Authorized Product(s) in question is discontinued or five (5) years from the termination of this Agreement, whichever is shorter, so that Dealer can continue to service its end-user customers.  Orders for factory repairs must be placed and the item in need of repair must be received by Vertical at least thirty (30) days in advance of the requested return shipment date and the item in need of repair must be shipped to Vertical on the date the order is placed. The order must be paid in full prior to shipment of the repaired item to Dealer or its customer. Prices will be at the then current list price.  Vertical will continue to honor its warranty obligations with respect to Authorized Products sold prior to termination; and shall use its best efforts to make available to Dealer necessary spare parts and product documentation for a period not to exceed five (5) years from the date of manufacturing discontinuance of Authorized Product or five (5) years after termination of this Agreement, whichever is shorter.  Purchase orders for such spare parts and documentation must be placed with Vertical at least thirty (30) days in advance of the requested shipment date.  The order must be paid in full prior to shipment.  Prices will be at the then current list price.
18.
Termination Based on Business Change.
In addition to the termination rights described above, Vertical may, in its sole discretion, terminate this Agreement upon notice to Dealer if Dealer notifies Vertical, or Vertical becomes aware, that there has occurred or is about to occur, a material change in the nature, ownership or control of Dealer or of any affiliate, including its parent company, a subsidiary of Dealer or an entity that is wholly or majority owned or controlled by Dealer’s parent.  For purposes hereof, a material change may include, without limitation, any transaction in which a competitor of Vertical becomes financially involved in the business of Dealer or an affiliate or otherwise becomes in a position to exert significant managerial or corporate influence on the business of Dealer or an affiliate, or any change resulting from a transaction in which a majority of the stock or other controlling interest, or a substantial portion of the assets of Dealer, is transferred.

19.
Passwords.
Vertical issues passwords to Dealers for purposes of enabling access to Dealers for maintenance and servicing of Products installed at the end-user customer location.  Vertical will issue a new password, and disable the existing password, to a Vertical Authorized Dealer upon request by the end-user customer.  Such request shall be through submission of a Password Change Request Form (the “PCRF”), which may be downloaded from Vertical’s website.  Notwithstanding the foregoing, Vertical will not issue a new password (or disable the existing password) if there is a bona fide commercial dispute between the end-user customer and the existing Dealer.  Accordingly, the PCRF requires that the end-user customer affirmatively declare that no such dispute exists and that it will indemnify and hold harmless, Vertical, from any claim based on interference in any such dispute and from any damages arising therefrom.
20.
Force Majeure.  Vertical shall not be held liable or responsible for delay or failure to comply with this Agreement occasioned by any cause beyond its reasonable control, including but not limited to transportation delays, acts of God, fire, flood, accident, strike, lockout, war, riot, civil unrest, martial law, embargo, unforeseen demand for the Authorized Products over the available supply, government regulation or any other cause or circumstance within or without the United States which prevents or hinders Vertical’s performance.

21.
Complete Agreement and No Oral Modification.  This Agreement constitutes the complete agreement between the parties, and supersedes all previous agreements between the parties with respect to the subject matter hereof.  Dealer has paid no fee in connection with this Agreement.  The headings of sections of this Agreement are included merely for the convenience of the parties, and shall not be construed as part of the Agreement.  This Agreement may be modified only by a written agreement signed by both parties.

22.
Governing Law; Arbitration.  This Agreement shall be governed by, interpreted, construed and enforced in accordance with the laws of the state of Florida, without regard to any provisions of such laws that would refer any matter arising here from and brought by either Party against the other, to the laws of any other state or jurisdiction. Any controversy or claim arising out of or relating to this Agreement, or the breach, termination or validity thereof, that is not settled by mutual and amicable discussions between the Parties, will be finally and conclusively settled by arbitration.  Such arbitration shall be conducted by the American Arbitration Association (the “AAA”) in accordance with its rules and shall be presided over by a single arbitrator selected in accordance with such rules.  Vertical and Dealer expressly agree to be bound by the decision of the arbitrators.  The location of such arbitration shall be Sarasota, Florida.  Judgment upon the award rendered by the arbitrator may be entered by any court having jurisdiction thereof.  The expenses of such arbitration shall be paid in such proportion as the arbitrators shall decide; however, in no instance shall a prevailing Party be required to reimburse more than one-half of the expenses of arbitration.  No arbitrator selected under this Agreement shall ever be liable to either of the Parties to this Agreement for any act arising out of his or her position as arbitrator, unless it is proved that the arbitrator failed to act in good faith, or was guilty of fraud, collusion or malfeasance in the execution of his or her duties.
23.
Injunctive Relief; Cumulative Remedies.  Dealer acknowledges that Vertical would not have an adequate remedy at law for the material breach of Section 3, 4(f), 8, 11, or 12 by Dealer and any other provisions of this Agreement specifically indicating the applicability of injunctive relief.  As a result, Dealer agrees that in the event of a breach by Dealer of any such provisions, Vertical shall be entitled to obtain in any court of competent jurisdiction a temporary restraining order and preliminary injunction against Dealer to restrain such possible breach until a final determination of Dealer’s and/or Vertical’s respective rights can be obtained through arbitration.  If Vertical elects to seek injunctive relief against Dealer in either any state or county courts located in Sarasota or Hillsborough Counties, Florida or the United States District Court in Tampa, Florida, and Dealer agrees to and consents to submit to the personal jurisdiction of each such court.  No remedy conferred by any specific provisions of this Agreement (including this paragraph) is intended to be exclusive of any other remedy, and each and every remedy shall be cumulative and in addition to every other remedy given under this Agreement or now hereafter existing at law or in equity or by statute or otherwise.  The election of any one or more remedies shall not constitute a waiver of the right to pursue other available remedies.

24.
Attorneys’ Fees.  The prevailing party in any final litigation, arbitration, or other proceedings arising out of this Agreement and that are finally decided and no longer subject to appeal shall be reimbursed for all costs and expenses incurred in such proceedings, including and all taxable and non-taxable costs, expert witness fees, and reasonable attorneys’ fees.
25.
No Waiver.  A waiver of any breach or default of this Agreement shall not be deemed to constitute a waiver of any subsequent breach or default.
26.
Severability.  If any of the terms or provisions of this Agreement or the application thereof to any person or circumstance shall, for any reason or to any extent, be held or determined to be invalid or unenforceable, the remainder of this Agreement and the application of such provisions to other persons or circumstances shall not be affected thereby, but rather shall be enforced to the greatest extent permitted by law.
27.
Notices.  Any notices required or permitted by this Agreement shall be made in writing, signed by a duly authorized agent of the party giving the notice, and deposited in the United States Mail, first class, postage prepaid, or by Federal Express, UPS or other nationally recognized overnight delivery service, unless specifically required to be by certified mail.  Notices to Vertical shall be sent to:  Vertical Communications, Inc., 106 Cattlemen Road, Sarasota, Florida 34232, Attention: COO.  Notices to Dealer shall be sent to the contact identified in Exhibit A hereto.
28.
Relationship of Parties.  Dealer is an independent contractor. Nothing in this Agreement shall be construed to mean that Dealer is an agent, employee, franchisee,  subsidiary, affiliate or parent of Vertical.  This Agreement shall not be construed to create any rights or obligations of any person or entity other than the parties.
29.
Authorization and Execution.  The parties and the persons signing this Agreement represent and warrant that those persons are fully authorized to enter into and to execute this Agreement on behalf of the respective parties.

IN WITNESS WHEREOF, the parties have executed this Agreement as of the date first above written.

COMPANY:

VERTICAL COMMUNICATIONS, INC., a Delaware corporation

By: 









Its: ____________________________

(CORPORATE SEAL)

AUTHORIZED DEALER:

By: 









Its: ____________________________________________

(CORPORATE SEAL)
VERTICAL DEALER AGREEMENT
EXHIBIT A
Dealer’s Authorized Facilities, Area and Point of Contact
(1)
Authorized Facilities of Dealer to which the Agreement refers are as follows:


Bill to address:


Street Address: 

Second Street Address Reference or Suite No.:


City: 

State: 

Province:     

Zip Code: 

Ship to address:


Same as above (check if yes): FORMCHECKBOX 


If not complete following:


Street Address:      

Second Street Address Reference or Suite No.:     

City:      

State:      

Province:     

Zip Code:      
(2)


(2)
Dealer’s Point of Contact for purposes of receiving notices under this Agreement as described in Section 24 of the Agreement shall be:


Name: _________________



Address: 
______________________





______________________





______________________



Attention:
______________________
VERTICAL DEALER AGREEMENT

EXHIBIT B





       PRICE LIST






VERTICAL DEALER AGREEMENT
EXHIBIT C
Dealer’s Use Of Vertical’s Trademarks

Authorized Trademark:  The Authorized Trademark(s) of Vertical which the Agreement grants Dealer a nonexclusive nontransferable license to use consists of the following:



VERTICAL  Authorized         Dealer


Authorized Trademarks:

Authorized User.  Authorized uses by Dealer of the Authorized Trademark(s) under the Agreement are as follows:


Dealer is permitted to represent itself as being authorized to sell and service products bearing the Authorized Trademark, e.g., “Dealer is an authorized distributor of (Authorized Trademark) Products,” “Dealer – Authorized Sales and Service of (Authorized Trademark) Products.

_______

Dealer

_______

Vertical
For Sales and Service


[Dealer’s name]


[Dealer’s address]


[Dealer’s telephone no.]


[date of product installation]





For 24-Hour Emergency Service Call:


[Dealer’s emergency telephone no.]








PAGE  
2

